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MYERS, J., FOR THE COURT:
1. On August 28, 2001, Kenneth D. Stanley entered ablind pleato attempted aggravated assault on
a police officer in the Circuit Court of Wayne County. The court sentenced Stanley to aterm of twelve
years, Sx years suspended, to be served with the Mississippi Department of Corrections. Stanley timely
filed a post-conviction motion to set asde his plea. His motion raised three issues: that his plea was
involuntary and unintelligent, thet his attorney engaged intrickery to assst the State in securing aconviction,

and tha his rights were not explained to him by his atorney. Thetrid court denied his motion for post-



convictionrelief. Itisfromthisdenid that Stanley now gpped's, raising the following issuesto be reviewed
by this Court:

l. WHETHERTHEINDICTMENT WASSUBSTANTIALLY DEFECTIVE,RENDERING THE
PLEA INVALID.

1. WHETHER THE PLEA WASVOLUNTARY AND INTELLIGENT.
.  WHETHERTHEAPPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL.

V. WHETHER THE COURT WRONGFULLY PENALIZED THE APPELLANT FORFILING
HISMOTION FOR POST-CONVICTION RELIEF.

Finding no error, we affirm.
STATEMENT OF FACTS

92. On January 5, 2001, Kenneth D. Stanley, atwenty year old resdent of Richton, Missssppi was
involved in an automobile accident with Holt Ross, an officer of the Missssppi Highway Petrol. The
accident between Stanley and Rosstranspired from ahigh speed chase between Rossand Stanley’ sfather,
Kenneth W. Stanley. After Ross had given chase to Stanley’s father for gpproximately fifteen minutes,
Stanley was notified of what was transpiring through acdlular telephone call with hisfather and dlamsthat
he wanted to stop the chase before a serious accident occurred. In an effort to thwart the chase, Stanley
pursued Ross and his father using his persond vehicle. Two to three minutes into his participation in the
chase, Stanley collided with Ross's police cruiser causing damage to both vehicles and minor injuries to
Ross.

13. On June 19, 2001, Stanley was indicted for conspiracy to commit aggravated assault on a law
enforcement officer and aggravated assault on alaw enforcement officer. On August 29, 2001, Stanley
entered a“blind plea’ of guilty to aggravated assault on alaw enforcement officer. The plea, which was

sggned under oath, stated that Stanley understood that if he entered a plea of “guilty,” the judge could



impose the same punishment as if he had pled “not guilty,” stood trid and was convicted. The possble
sentence under Mississippi Code Annotated 8 97-3-7(2)(b) (Rev. 2000) for aggravated assault rangesup
to not more than thirty years imprisonment and a fine of not more than $5,000.

14. On September 26, 2001, asentencing hearing occurred. Despite the mitigating factors presented
at the sentencing hearing, the court sentenced Stanley to aterm of twelve years, Six years suspended, to
be served with the Mississppi Department of Corrections. Such sentence wasimposed dueto Stanley’s
lengthy ligt of prior misdemeanor driving convictions.

STANDARD OF REVIEW
5. Inreviewing alower court'sdecision to deny apetition for post-conviction relief, this Court will not
disturb thetria court'sfactud findings unlessthey arefound to be clearly erroneous. Gravesv. State, 822
So. 2d 1089, 1090 (1 4) (Miss. Ct. App. 2002) (citing Pickett v. State, 751 So. 2d 1031, 1032 (1 8)
(Miss. 1999); Brownv. State, 731 So. 2d 595, 598 (1 6) (Miss. 1999)). However, where questions of
law are raised, the applicable standard of review is de novo. Id.
LEGAL ANALYSIS

|. WHETHER THE INDICTMENT WAS SUBSTANTIALLY DEFECTIVE,
RENDERING THE PLEA INVALID.

T6. Stanley arguesthat hisindictment improperly stated theementsof the crime of aggravated assaullt,
rendering his pleainvalid. Stanley contends that both the pleaand thetria court misconstrue the statutory
language of aggravated assault set forth in Mississippi Code Annotated § 97-3-7(2)(b) (Rev. 2000).
Section 97-3-7(2)(b) provides for the crime of aggravated assault as follows:.
(2) A personisguilty of aggravated assault if he. . . (b) attemptsto cause or purposdly or
knowingly causes bodily injury to another with a deadly weapon or other meanslikely to

produce degth or serious bodily harm; and, upon conviction, he shall be punished by
imprisonment in the county jail for not more thanone (1) year or inthe penitentiary for not



more than twenty (20) years. Provided, however, a person convicted of aggravated

assault (a) upon agtatewide dected officid, law enforcement officer, fireman, emergency

medica personnd, public hedlth personnel, superintendent, principal, teacher or other

indructiona personnel and school attendance officers or school bus driver while such

statewide eected officid, law enforcement officer, fireman, emergency medical personne,

public health personne, superintendent, principd, teacher or other instructiona personnel

and school attendance officers or school bus driver is acting within the scope of his duty,

office or employment, or (b) upon a legidator while the Legidature is in regular or

extraordinary sesson shdl be punished by a fine of not more than five thousand dollars

(%$5,000.00) or by imprisonment for not more than thirty (30) years, or both.
The indictment in question reads that “Kenneth D. Stanley . . . as part of acommon plan or scheme or as
part of the same transactions or occurrence in said County and State, onor about the 5th day of January,
A.D. 2001, did knowingly or purposely, attempt to cause bodily injury to Holt Ross, with a deadly
weapon, an automobile. . ..” (emphass added).
17. Stanley contends that the code presents two avenuesin which to proceed under Miss. Code Ann.
§ 97-3-7(2)(b) (Rev. 2002). Following the argument set forth by Stanley, the State would haveto prove
beyond a reasonable doubt that there was an attempt to injure Ross, if no injury had occurred. In the
dternative, with an injury present, Stanley arguesthat the State must prove beyond areasonable doubt that
Stanley purposefully or knowingly caused bodily injury to Ross. Stanley claims that the indictment
improperly combines these two dternatives.
118. It iswel established in Mississppi that upon entering a plea of guilty, only two matters are not
waived for appeal. These two matters are (1) failure to charge a necessary element of the crime and (2)
lack of subject matter jurisdiction. Jefferson v. State, 556 So. 2d 1016, 1019 (Miss. 1989) (quoting Durr
v. State, 446 So. 2d 1016, 1017 (Miss. 1984); Maxiev. Sate, 330 So. 2d 277, 278 (Miss. 1976)). The

essentid dements of the crime areincluded in Stanley’ sindictment, just not in the order in which hewould



prefer. Asthe matter argued does not fal within either of these two exceptions, having pled to the offense
and not continuing to trid, Stanley haswaived this matter for gpped. Therefore, thisissueiswithout merit.
[l. WHETHER THE PLEA WASVOLUNTARY AND INTELLIGENT.
T9. Stanley arguesthat his guilty pleawas improper because his plea of guilty was neither voluntarily
nor intdligently entered. Stanley argues that the trid court improperly described the implications for
entering a blind plea, rendering it impossible to voluntarily and inteligently enter intosuchaplea. Thetrid
record contradicts this contention, as follows:
Q. Kenneth, there s asignature here on the bottom of the next to the last page. Says, Kenneth -
- | can't hardly read it. “KennethD. Stanley” | think right there (indicating). Isthat your Signature
on the bottom of that page?

A. Yes, gr.

Q. All rignt. Did you go over this guilty plea petition with your lawyer?

>

Yes, gr.

Did you read this, Kenneth, or did he read it to you?

> O

| read it, and heread it to me.

Do you understand it okay?

> O

Yes, gr.

O

Isthe information that’ sin here true as far as you know?
A. Yes gr.

Q. All rignt. Do you understand you don't have to plead guilty? You have aright if you want
to, to stand trial before ajury. Do you understand that?

A. Yes, dr.

710. The above quoted portion of the transcript indicates that Stanley understood the plea to



which he entered, but Stanley contends that the concept of a blind plea was not adequately

explained. Again, therecord clearly demongrates otherwise, as follows:
Q. This petition says that you are entering a blind plea. What that means, Kenneth, isthat there
will be asentencing hearing set. The court will order a presentence investigation in your case. At
that sentencing hearing, the Didtrict Attorney would have aright to put on any witnesses that they
fed like they need to concerning the issue of proper sentencing. Likewise, you could cal any
witnesses or put on any evidence that you might want to that you think isimportant on the question
of proper sentencing. The Didtrict Attorney can argue or recommend any minimum up to a
maximum possible sentence. Likewise, you and your atorney can make any argument that you
want to about what you fed like is an appropriate sentence; but ultimately, it would be my
responsibility as Judge to give you what | feel likeisa correct, appropriate sentence for the
case you're pleading to. Isthat your understanding of your circumstance?

A. Yes, gr.
(Emphasis added)

11.  Insum, therecordindicatesthat Stanley acknowledged the circumstances under which hispleawas
entered. Stanley contendsthat there was an agreement with the district attorney to recommend sentencing
to the Regimented Inmate Disciplineor “RID” program a Parchman or five years of supervised probation.
Whether an agreement existed or not, the court made it clear to Stanley that the sentence which would be
rendered was s0ldly in the discretion of thetrid judge.

12. This Court has previoudy held that “if the defendant is advised regarding the nature of
the charge and the consequences of the plea, then the plea is consdered voluntary and intelligent.”
Eacholesv. State, 847 So. 2d 280, 281 (1 3) (Miss. Ct. App. 2003) (citing Alexander v. State, 605 So.
2d 1170, 1172 (Miss. 1992)). Inaddition, declarations made under oath and in open court carry a“ strong
presumption of verity.” Eacholes, 847 So. 2d at 281 (13) (citing Baker v. State, 358 So. 2d 401, 403
(Miss. 1978)).

113.  Itisthis Court's opinion that Stanley understood the termsto which he entered his plea; he smply

did not like the result. In reviewing the record, the trid court explained the maximum and minimum



sentence Stanley could receive and found that he adequately discussed the matter with his attorney,
understanding the plea. “When reviewing alower court’s decision to deny a petition for post-conviction
relief this court will not disturb the trid court’s factua findings unless they are found to be clearly
erroneous.” Brown v. State, 731 So. 2d 595 (1 6) (Miss. 1999). Because of this, this Court finds that
Sanley’ s guilty pleawas voluntarily and intdligently given. Therefore, Stanley’ sargument iswithout merit.

1. WHETHER THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL.

14. Stanley arguesthat his counsd wasineffective dlegedly dueto prescription morphineuse. Stanley
maintains that due to his counsel’ s morphine use, he was unaware of the defect present in the indictment,
as discussed above, to which Stanley pled guilty.  Further, Stanley feds that his counsd engaged in
“trickery” because he did not recelve a sentence involving the “RID” program a Parchman or five years
of supervised probation. The State argues that there is no indication other than Stanley’ s dlegations that
counsd’ s performancefd| below the sandards outlined in Strickland v. Washington, 466 U.S. 668, 687
(1984), as adopted in this state by Stringer v. State, 454 So. 2d 468, 477 (Miss. 1984).

115. The standard of review for a clam of ineffective assstance of counsd is a two-part test: “the
defendant must prove, under the totdity of the circumstances, that (1) his attorney’s performance was
deficient and (2) the deficiency deprived the defendant of afair trid.” Woodsonv. State, 845 So. 2d 740,
742 (1 8) (Miss. Ct. App. 2003) (citing Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995)). The
defendant “must show that there is a reasonable probability that, but for his attorney’s errors, he would
have recaived a different result at trid.” 1d. a (19). Our review is“highly deferentid to the atorney, with

astrong presumption that the attorney’ s conduct fell within the wide range of professona assstance.” 1d.

a (18).



116. Therecord revedsthat Stanley had consulted with defense counsel regarding the guilty plea. The
record further indicates that defense counsdl was present at the time of the plea hearing. Stanley, in
response to questioning by the judge, stated in open court that he was satisfied with his counsel’s
performance. In fact, Stanley initided paragraph four in his plea of guilty which sates:

| believe that my lawyer has done dl that anyone could do to counsdl and assst me, and

| am satisfied with the advice and help he has given me. After consulting with my lawyer,

| am entering my pleaof ‘GUILTY’ fredy and voluntarily and of my own accord and with

ful understanding of al matters set forth in the indictment and in this petition and in the

certificate of my Jlawyer which follows.
The bare dlegation that defense counsd was taking morphine by prescription isinsufficient, in and of itsdf,
to condiitute a claim of ineffective assistance of counsd. Berry v. King, 765 F. 2d 451, 454 (5th Cir.
1985). Stanley presents no specific instance in which counsd’s performance was deficient due to his
aleged use of morphine, nor isany instance clear from therecord. Burnett v. Collins, 982 F. 2d 922, 930
(5th Cir. 1993). Moreimportantly, thereisaso no evidence that the result would have been different, but
for counsd’s unprofessond erors. Consequently, Stanley has falled to prove either prong under

Srickland. Asaresult, we find no error and therefore we affirm.

V. WHETHER THE COURT WRONGFULLY PENALIZED THE APPELLANT FOR
FILING HISMOTION FOR POST-CONVICTION RELIEF.

17. Stanleyarguesthat hehasbeen unjustly pendized by thedismissd of hispetitionfor post-conviction
relief as“frivolous” In finding that amotion is deemed “frivolous, mdicious or for fallure to gate aclam
upon which relief could be granted,” Mississppi Code Annotated § 47-5-138(b)(i-iii) (Rev. 2001)
provides that it is within the judge’ s discretion to require forfeiture of earned time.  The purpose of such
forfetures is to reduce frivolous filings on the part of incarcerated individuds, whether literateor illiterate,

pro se or represented by counsel. Holt v. Sate, 757 So. 2d 1088, 1090 (111) (Miss. Ct. App. 2000).



In Mississppi, the sandard of review for such actions is abuse of discretion. Dock v. State, 802 So. 2d
1051, 1056 (111) (Miss. 2001) (citing Harper v. Showers, 174 F. 3d 716, 718 (5th Cir. 1999)).

1118.  Asdiscussed above, therecord doesnot support any finding of ineffectivenessof counsel; theclaim
upon which Stanley’s petition for post-conviction relief was based. Rather, the record indicates that
Stanley understood al matters to which he pled and was satisfied with the performance of his attorney.
Assuch, it was within the trid court’s discretionto forfeit sixty days of earned time. Finding no error, we
afirm.

119. THE JUDGMENT OF THE CIRCUIT COURT OF WAYNE COUNTY DISMISSING
THE MOTION FOR POST-CONVICTION RELIEF ISAFFIRMED. THE APPELLANT IS

ASSESSED ALL COSTSOF THISAPPEAL.

KING, C.J.,BRIDGESAND LEE, P.JJ.,CHANDLER, GRIFFIS, AND BARNES, JJ.,
CONCUR. IRVING,J.,CONCURSINRESULT ONLY. ISHEE, J., NOT PARTICIPATING.



